
NEXSENIPRUET

COPY

Po_ted: Y

Do,o:
TLme:

Burnet R. Maybank, III
Member

Admitted in SC

/Y 5/b

April 19, 2007

Charleston

Charlotte

Columbia

Greensboro

Greenville

Hilton Head

Myrtle Beach

1441 Main Street
Suite 1500 (29201)

PO Drawer 2426
Columbia, SC 29202

www nexsenpruet,com

The Honorable Charles Terreni

Chief Clerk of the Commission

Public Service Commission of South Carolina

Post Office Drawer 11649

Columbia, South Carolina 29211

e.e: Brief of Alltel Communications, Inc.

Docket No. 2006-37-C-Order No. 2007-193

)

Dear Charlie:

Enclosed for filing is the original Brief of Alltel Communications Inc.

regarding the petition of the Office of Regulatory Staff for a Rule Making Proceeding

to Examine the Requirements and Standards to be Used by the Commission When

evaluating Applications for Eligible Telecommunications Carrier (ETC) Status and

When Making Annual Certification of ETC Compliance to the Federal

Communications Commission.

The enclosed document is an exact duplicate, with tile exception of the form

of the signature, of the e-filed copy submitted to the Commission in accordmace with

its electronic filing instructions.

Yours very truly,

Burnet R. Maybank, III

BRM/caa

3" 803 540 2048

F 803 2538277

I= BMaybank@nexsenpruet com
Nexsen Pruet Adams Kleemeier, LLC

Attorneys and Counselors at Law

N PCOLI: 1067544 1-TBF-(BMAYBANK) 900000-00181



BEFORE

THE PUBLIC SERVICE COMMISSION

OFSOUTH CAROLINA

DOCKET NO. 2006-37-C-ORDER NO. 2007-193

IN RE:

Petition of the Office of Regulatory

Staff for a Rule Making Proceeding to

Examine the Requirements and

Standards to Be Used by the

Commission When Evaluating

Applications for Eligible
Telecommunications Carrier (ETC)

Status and When Making Annual

Certification of ETC Compliance to the

Federal Connnunications Commission.

BRIEF OF ALLTEL

COMMUNICATIONS, INC.
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This matter comes before the Public Service Commission of South Carolina ("the

Commission") for further consideration of the designation of Eligible Telecommunications

Carriers ("ETCs"). Recently, the Commission determined that it would file proposed regulations

to govern designation of ETCs. However, with regard to pending applications for designation of

ETC status, the Commission unanimously expressed concern about further delaying

consideration of these applications on their merits, as well as any applications that may be

brought during the pendency of the consideration of the Commission's proposed regulations.

The Commission requested that interested parties file briefs regarding whether the Commission

should consider the FCC's recommended guidelines for designation of ETCs during the interim

period prior to the issuance of its own ETC regulations. Alltel has submitted its own application

for designation as an ETC for Federal universal service in South Carolina, and accordingly

submits this Brief in support of the Commission's Order.
THIS DOCUMENT IS AN EXACT DUPLICATE, WITH

THE EXCEPTION OF THE FORM OF THE

SIGNATURE, OF THE E-FILED COPY SUBMITTED

TO THE COMMISSION IN ACCORDANCE WITH ITS

ELECTRONIC FILING INSTRUCTIONS



I. INTRODUCTION

The Commission specifically seeks comments regarding whether the Commission should

consider the FCC's May 25, 2005 recommended guidelines for designation of new ETCs. Alltel

strongly supports this position with one limited exception, as stated below.

II. THE COMMISSION SHOULD FOLLOW THE FCC GUIDELINES WITH

LIMITED EXCEPTIONS

A. Federal Regulations

The FCC adopted new requirements for telecommunications carriers to meet in order to

be designated as an ETC in its Universal Service Order released on March 17, 2005. The FCC

described the purpose of the order as follows:

This Report and Order addresses the minimum requirements for a

telecommunications carrier to be designated as an "eligible telecommunications

carrier" or "ETC," and thus eligible to receive federal universal service support.

Specifically, consistent with the recommendations of the Federal-State Joint

Board on Universal Service (Joint Board), we adopt additional mandatory

requirements for ETC designation proceedings in which the Commission acts

pursuant to section 214(e)(6) of the Communications Act of 1934, as amended

(the Act).1 In addition, as recommended by the Joint Board, we encourage states

that exercise jurisdiction over ETC designations pursuant to section 214(e)(2) of

the Act, to adopt these requirements when deciding whether a common carrier

should be designated as an ETC. 2 We believe that application of these additional

requirements by the Commission and state commissions will allow for a more

predictable ETC designation process. 3

The Universal Service Order is the result of an exhaustive investigation undertaken by the Joint

Board wherein the Joint Board held public hearings and received significant input from service

providers, consumer representatives, and state and federal regulators. This input was critical to

147 U.S.C. § 214(e)(6). Section 214(e)(6) of the Act directs the Commission to designate carriers when those
carriers are not subject to the jurisdiction of a state commission.
z 10 47 U.S.C. § 214(e)(2). Section 214(e)(2) of the Act provides state commissions with the primary responsibility

for designating ETCs.
3In the Matter of Federal-State Joint Board o17Universal Selwice, Repor_tand Order, CC Docket 96-45 (rel, March
17, 2005). ("Universal Service Order") at ¶ 1.



develop a comprehensive recommendation regarding ETC matters for consideration by the FCC.

Subsequent to the filing of the Joint Board's recommendation, the FCC received additional

comments from a broad range of parties that were considered by the FCC in reaching its March

17, 2005, Report and Order.

The result of these extensive national efforts is a highly debated, thoughtfully considered

set of comprehensive rules adopted by the FCC for use in designating and certifying ETCs. The

FCC encouraged states that exercise jurisdiction over ETC designations to adopt the

requirements of the Universal Service Order. 4 The FCC emphasized that application of a

common set of requirements by the FCC and state commissions will provide a more predictable

designation process and improve the sustainability of the universal service fund. 5

Alltel agrees with the FCC's statements. While the Universal Service Order does not

resolve all issues in the exact manner that Alltel would have preferred, the Universal Service

Order provides a mechanism that, if applied uniformly to ETCs, will achieve the objectives of

universal service envisioned by the Telecom Act in a sufficient and sustainable manner. Alltel

encourages the Commission to follow these standards for designate additional ETCs during the

interim period prior to the issuance of South Carolina specific regulations. Should the

Commission apply different standards for South Carolina state designations, then Alltel and

other national and regional competitive providers would be subject to different and potentially

conflicting standards for operations within the state of South Carolina than for operations in

other states, thereby creating obvious inefficiencies and unnecessary additional costs.

Uniform standards will serve to bring efficiency and predictability to the ETC process

and will therefore benefit consumers. Alltel is subject to the FCC's rules in those states where it

4Universal Service Order at ¶ 2.
5Universal Service Order at ¶¶1 and 2o



has been designated as an ETC by the FCC (Alabama, Florida, Georgia, North Carolina,

Virginia). Numerous other states that have designated Alltel as an ETC have adopted the FCC or

are presently considering adopting. Following the FCC guidelines will allow South Carolina to

remain consistent with the FCC designation process and with the designation processes of many

other states.

These FCC rules 6 are comprehensive and are the result of significant national debate and

analysis. Alltel agrees with the FCC's efforts to encourage states to adopt the requirements

contained in the Universal Service Order rather than state specific requirements that would add

unnecessary complexity to an already complex process. Alltel encourages the Commission to

follow these standards, with one exception, for use in South Carolina.

B. Exception to the Federal Standards

Alltel advocates that the Commission follow the requirements of the FCC rather than

state specific requirements in order to bring uniformity to ETC designation and certification

processes while ensuring that consumers receive the benefits of universal service envisioned by

the Act. However, in the case of the required service improvement plan, a modification to

require a two-year plan rather than a five-year will accomplish the same objective in a more

efficient manner. In the course of normal business, capital budgeting is simply not developed at

any significant level of detail for a five-year period. The last three years of any five-year plan

would be little more than a broad guess as to what will actually be implemented for the those

years.

The FCC's five-year service improvement plan requirement is presently subject to a

petition for reconsideration. On June 24, 2005, the CTIA filed a Petition for Reconsideration

with the FCC in CC Docket 96-45, asking that the FCC replace the five-year planning
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requirementwith a twelve to eighteenmonthplan. In its petition the CTIA stated,"Wireless

carriers face too many variablesto accuratelyand predictably project or plan their network

improvementsfor five yearsin the future. Moreover,the variablesareoftenoutsidethe control

of thewirelesscarrier. Technologicalinnovationsandchangingcustomerneedsrequirecarriers

to constantlyupdatetheir plans. Populationpatternschange,affectingwhere improvementsin

the network areneeded." Alltel agreeswith CTIA. Five-yearplans arenot realistic for any

Americanbusinessandespeciallynot for telecommunicationsprovidersbecauseof the rapidly

changingmarketplaceandthe rapid evolutionof new technologies. Any attemptto developa

networkplanbeyondaneighteento twenty-fourmonthwindow is extremelyunreliable. Market

conditionsandtechnologyarechangingsorapidly thatanyplansbeyondthiswindow arecertain

to changegreatly. Alltel believesthat the Commissionwould bebetterservedandthat carriers

will be able to provide more useful information if this requirementis modified to require,at

most, a two-yearbuild out planratherthana five-yearplan. Other states,including California,

Colorado, Minnesota, Mississippi, South Dakota and Wyoming, have recognizedthis and

adoptedshorterserviceimprovementplans.

Undera two-yearplanrequirement,datafor the latteryearsof a five-yearplan wouldbe

providedaspartof subsequenttwo-yearplans,whenit is morereflective of actualexpenditures.

The Commissionwould still receive build out information well in advanceof the actual

expenditures,but at a time whentheprovidedinformationis moreaccurate.Alltel requeststhat

the Commissionestablisha two-yearserviceimprovementplan requirementratherthat a five-

yearrequirement. Alltel believesthat atwo-yearplanwill provide theCommissionwith all of

the meaningful information it needsto ensurethat eachETCs serviceimprovementplan is in

compliancewith all applicablerequirements.

6 See 47 C.F.R. Part 54.



C. Comments Made by the South Carolina Telephone Coalition (SCTC)

The SCTC earlier provided comments to the Commission Directive dated February 7,

2007. These comments basically stated that the PSC was without authority to designate ETCs

until the PSC had promulgated a regulation on the subject.

The SCTC is hardly in a position to argue that the Commission must promulgate

regulations prior to ETC certification. Most, if not all, of the SCTC Members themselves receive

federal ETC support - - all without the benefit of such a regulation. Specifically, the PSC is

required to annually re-certify ILECs for ETC status. Most, if not all of the SCTC Members are

annually recertified to the FCC by the PSC as eligible for continued ETC status. While the PSC

is presently working to develop a regulation to apply to this annual process, the PSC has never

adopted a regulation detailing the standards, etc. for recertifying ILECs for ETC purposes. If the

SCTC's logic were correct, which it is not, then the PSC would not have had the authority to

annually recertify to the FCC that these ILECs qualified to remain eligible telecolmnunication

carriers, as it has done over the years, and such recertifications would not be valid.

This is not the case like Motor Inn, Inc. vs. SC Coastal Council, 306 SC 488, 413 SE2d

13 (1991) where the Court held that the Coastal Council's assessment test was invalid because it

was never promulgated by regulation. The Court noted that the enabling legislation stated that

the Council "shall" promulgate regulations. See also Edisto Aquaculture v. SCWMRD, 311 SC

37, 426 SE2d 753 (1993).

III. CONCLUSION

Alltel strongly supports the Commission's unanimous concern about further delaying

consideration of pending ETC designations, as well as any applications that may be brought

during the pendency of the Commission's proposed regulations.

The regulatory process in South Carolina is a cumbersome process and it can take, under
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thebestof circumstances,well overayearto enacta regulation. Furthercomplicatingmatters,a

filing error by the I.,egislativeCouncil has addedyet anotheryear to the proposedPSCETC

Regulation.

Furtherdelay will result in additionalmillions of dollarspaid by residentsof this state

flowing to improvewirelessservicein some40otherstateswhich havedesignatedETC carriers.

Ironically, the chief opponentof ETC designationcomesfrom wireline providerswho

receiveextensiveETC supportwithoutthebenefitof aPSCRegulation.

By definition, the chief beneficiariesof prompt ETC designationwill be the countless

residentsof this statewho reside in rural and expensiveserviceareas. They no lessdeserve

affordableandreliablewirelessserviceastheresidentsof Charleston,ColumbiaandGreenville.

Wirelessserviceis no longera luxury in SouthCarolinaandliterally servesalife savingfunction

duringtimesof naturalandotherdisasters.

Alltel accordinglystronglysupportstheCommission'sdeterminationto move forwardon

pendingandto be filed ETC applications.The Commissionshouldmove swiftly to processall

pendingandfutureapplicationsfor ETC designation,asthecitizensof SouthCarolinahavebeen

deprivedof the benefitsof competitiveETC designationfor far too long. To the extent that

applicantsagreeto meet the guidelinesdeterminedthroughthis proceeding,the Commission

shouldexpeditiouslygrantapplicantssuchETC designation. Alltel stronglysupports,with one

exception as noted above, the Commission's decision to use the FCC's May 25, 2005

recommendedguidelines.



Dated:April 19,2007

RespectfullySubmitted

Surr_etR'.May_ankIII
Member
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